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People v. Tousant 
(2021) 64 Cal.App.5th 804 

Issues 
 (1) Was the defendant’s rented Camaro impounded and searched illegally? (2) Did an 
officer conduct an illegal search of his cellphone in the vehicle? (3) Did an officer 
“interrogate” the defendant in violation of Miranda? 

Facts 
This case involves one murder and two subsequent shootings—all gang related. It 

started with the murder in Oakland of the defendant’s son. Investigators believed that the 
perpetrators were members of a rival gang in Berkeley known as the Five Finga Mafia. 
And they figured that Tousant would retaliate. 

About three months later, several members of the Berkeley gang were standing 
outside a house in the city when a white four-door car drove by, and the driver and a 
passenger fired several shots at them. One of men was wounded. A witness got the 
license number of the car. It was registered to Tousant.  
 About five days later in Oakland, at about 4:30 A.M., a man was backing his car out 
his driveway when someone fired several shots at the vehicle. Although the man was not 
a member of the Five Finga Mafia, he shared his driveway with one. The man told officers 
that he saw two men across the street when the shots were fired, and they took off in a 
white, four-door car.  
 At the scene, officers noticed a red Chevrolet Camaro parked directly across the street 
from the victim’s home. Officers suspected that the Camaro was involved in the shooting 
because it was blocking the driveway of a home, it was unlocked, and the keys were in 
the ignition. Officers ran the plate and determined it was a rental. During a search of the 
car they found a loaded firearm magazine and cellphone.  

One of the investigators turned on the cellphone and used a computer program to 
identify the owner. It was Tousant. The investigator then obtained a warrant to search 
the contents of the phone, and this resulted in the discovery of some circumstantial 
evidence that linked Tousant to the shooting.  
 About two weeks later, an OPD officer spotted a white four-door car parked with two 
people inside. One of men was Tousant. The officer ran the plate and learned it was 
wanted in connection with the Berkeley shooting. Tousant was arrested. Officers searched 
the vehicle and found two firearms and some shell casings.  

The next day, an OPD officer interviewed Tousant. Although he was in custody, the 
officer did not Mirandize him because he was in custody on the Berkeley case—not the 
Oakland shooting. Tousant answered the officer’s questions and made some statements 
that provided prosecutors with circumstantial evidence of Tousant’s role in the Berkeley 
drive-by.  

He was subsequently charged with that crime, plus possession of the loaded handgun 
magazine that was found in the Camaro. The court denied his motion to suppress the 
evidence found in the Camaro and his statements to the OPD officer. Tousant was 
convicted. 

Discussion 
 Tousant argued that the evidence should have been suppressed because (1) the 
handgun was found during an illegal search of his rented Camaro, (2) the OPD 
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investigator who found the cellphone conducted an illegal search of it when she turned it 
on, and (3) his statements to the investigator were obtained in violation of Miranda. 
Impoundment and search of the Camaro 
  Tousant argued that the firearm magazine and cellphone found in the Camaro during 
the search should have been suppressed because the officers did not have probable cause 
to believe that the Camaro was involved in the shooting. As the court explained, this 
argument was specious because the officers were aware of “the Camaro’s proximity to the 
target of the shooting, bullet casings, and loaded magazine [inside the car], its arrival on 
the scene shortly before the shooting, its unfamiliarity to nearby residents, and the 
indications it was a rental car, which the driver hastily parked and fled.” Consequently, 
the court affirmed the trial court’s ruling that the search was lawful. (It is almost certain 
that Tousant, having abandoned the Camaro at the scene, did not have standing to 
challenge the search.  But because the court ruled the search was lawful, it did not 
address this issue.) 

Search of Tousant’s cellphone  
As noted, OPD officers seized the cellphone from the Camaro and later turned it on to 

identify its owner. Although the court ruled that the seizure of the phone was lawful, it 
concluded that the officer’s act of turning it on to determine its password and gain access 
to its contents constituted an illegal “search.” Said the court: 

Absent an emergency, a warrant is required to search the digital contents of a 
cellphone. By turning the cellphone on, using guesswork to determine its 
password, unlocking it, looking through the settings folder and viewing a photo, 
[the officer] violated Tousant’s Fourth Amendment rights. 
But because the officers later obtained a warrant to search the phone based on 

evidence unrelated to the search, the court ruled the illegal search of the phone was 
harmless.  

Interview with Tousant 
Two days after Tousant was arrested on the Berkeley shooting, an OPD homicide 

investigator interviewed him to see if he had any information about the murder of his 
son. As noted, Tousant’s answers to the officers questions provided prosecutors with 
circumstantial evidence of Tousant’s role in the Berkeley drive-by. 

Tousant argued that his responses to the officer’s questions should have been 
suppressed because they were obtained in violation of Miranda. But Miranda does not 
apply unless officers asked questions that constituted “interrogation” which is defined as 
questions that are “reasonably likely to elicit an incriminating response.”1  

In ruling that the officer’s questions did not constitute interrogation, the court pointed 
out that he “had no knowledge of Tousant’s possible involvement in the Berkeley 
shooting. Nor did he have reason to know.” Thus, the officer correctly determined that a 
waiver was unnecessary. 
 Accordingly, the court ruled that the evidence used against Tousant at trial was 
obtained lawfully, and it affirmed his conviction. POV  
Date posted: July 28, 2021 
 

                                                
1 See Rhode Island v. Innis (1980) 446 US 291, 301 [“the definition of interrogation can extend 
only to words or actions on the part of police officers that they should have known were reasonably 
likely to elicit an incriminating response”]. 
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