
As a general rule, officers may arrest a suspect for a 
misdemeanor if they have probable cause. Nothing 
more is required. But if the crime was a misdemeanor, 
there are some actual and plausible issues that may 
arise.

The “in The presence” rule: Officers may not ordinarily 
arrest someone for a misdemeanor unless they have 
probable cause to believe that the crime was committed 
in their “presence.”1 Unfortunately, the question of 
what constitutes “presence” seems to be more of a 
philosophical or existential question than a practical 
one. In any event, the requirement can be satisfied 
with circumstantial, as well as direct, evidence.2 For 
example, in People v. Lee3 an officer in an apparel store 
saw Lee carry five items of clothing into a fitting room, 
but when she left the room, she was carrying only 
three which she returned to the clothing rack. The 
officer then checked the fitting room and found one 
item there, which meant that one was unaccountted 
for. So, when Lee left the store, the officer arrested 
her for misdemeanor shoplifting. The missing item 
was found in Lee’s purse. On appeal, Lee claimed the 
arrest was unlawful because her concealment of the 
item did not occur in the officer’s presence. It didn’t 
matter, said the court, because the term “presence” 
has “historically been liberally construed, and, thus, 
“neither physical proximity nor sight is essential. Also 
note that, there are several exceptions to this rule, most 
notably arrests for DUI, carrying a loaded firearm, 
domestic violence, and arrests of minors.4 

Time of arresT: Unless the arrest occurs in a public 
place, it must ordinarily be made between the hours of 
10 p.m. and 6 a.m. In this context, a place is “public” if 
it is a location in which the arrestee cannot reasonably 
expect privacy.2 Exceptions: A misdemeanor arrest may 
be made at any hour of the day or night if the crime was 
committed in the officer’s presence;3 the suspect was 
arrested for domestic assault, battery, or for violation 
of a domestic violence protective or restraining order,4 
the arrest was made by a citizen,5 or the arrestee was 
already in custody on another matter.6

Delaying an arresT: If officers have probable cause 
to arrest for a misdemeanor (or felony), they are 
not required to do so as soon as possible. In fact, the 

courts recognize there are several legitimate reasons to 
delay or defer, such as gathering additional evidence.5 
As the Seventh Circuit said, “Certainly, good police 
practice often requires postponing an arrest, even 
after probable cause has been established.”6 Similarly, 
the Eighth Circuit pointed said, “The fact that police 
may deprive someone of their liberty does not mean 
that they should.”7

“sTale” misDemeanors: Speaking of delaying an arrest, 
there is an old, old rule that an arrest for a misdemeanor 
was unlawful if there was a substantial delay between 
the establishment of probable cause and the arrest 
itself. Thus, the California Supreme Court observed—
in 1907—that “it seems to be generally held that an 
arrest for a misdemeanor without a warrant cannot 
be justified if made after the occasion has passed, 
though committed in the presence of the arresting 
officer.”7  This rule was apparently based on the idea 
that people who committed misdemeanors were less 
likely to remember what they did than people who 
commit felonies. Thus, it was unfair to arrest them 
because they “would not necessarily be familiar with 
the circumstances justifying the arrest.”8 Regardless 
of whether that ever made sense, the Supreme Court 
seemingly questioned the idea when it observed, “in 
earlier times the gulf between the felonies and the minor 
offenses was broad and deep. Today the distinction is 
minor and often arbitrary.”9 In addition, there are no 
cases in California (or anywhere else, as far as we know) 
in which evidence has been suppressed on grounds that 
the crime under investigation was a stale misdemeanor. 
Thus, the Supreme Court observed that “statutes in 
all 50 states permit warrantless misdemeanor arrests 
in a much wider range of situations—often whenever 
officers have probable cause for even a very minor 
criminal offense.”10

When probable cause enDs: Unlike probable cause to 
search, probable cause to arrest continues indefinitely 
unless a judge or the arresting officers make a 
determination that it never existed or that it no longer 
existed due to new information. As the Supreme Court 
explained,“Probable cause to arrest, once formed, will 
continue to exist for the indefinite future, at least if no 
intervening exculpatory facts come to light.”11
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