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People v. Gallegos 
(February 28, 2002) __ Cal.App.4th __ 
 
ISSUE 
 During the execution of a search warrant, did officers unlawfully seize items 
that were not listed in the warrant? 
 
FACTS 
 Following a lengthy investigation into the activities of the Mongols motorcycle 
gang, ATF agents in Los Angeles obtained warrants to search the homes of 
several gang members, one of whom was Gallegos. Because Gallegos was 
secretary-treasurer of the gang’s El Sereno chapter, the warrant for his home 
authorized a search for a variety of documents pertaining to gang activities, 
including financial records and membership rosters.  
 During the search, officers seized, among other things, several illegal 
weapons, $1,400 in cash, brass knuckles, bags of marijuana, scales, a bulletproof 
vest, and an oxygen tank engraved “State of California, Department of 
Recreation.” 
 Gallegos was charged with possession of marijuana for sale, receiving stolen 
property, and a various of firearm violations. The trial judge, however, ordered 
the evidence suppressed on grounds the seized items were not listed in the 
warrant and were not sufficiently connected to the items listed in the warrant. 
 
DISCUSSION 
 Officers who are executing a search warrant may, or course, seize property 
listed on the warrant. But they may also seize property not listed on the warrant if 
two requirements are met.  
 (1) Lawful discovery: The property must have been discovered while 
officers were conducting a lawful search for listed evidence.1 For example, if 
officers are authorized to seize a handgun, any property discovered in a container 
large enough to contain a handgun would have been lawfully discovered. On the 
other hand, evidence located in a matchbox would not. In any event, the Court of 
Appeal ruled this requirement was satisfied because the seized evidence was 
found in places where documents might be found. 
 (2) Probable cause: At the time officers seized the item, they must have had 
probable cause to believe it was evidence or would aid in the apprehension of a 
criminal.2 There are actually two requirements here: (1) there must be probable 
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cause, and (2) the probable cause must have existed at the time officers searched 
or seized the item; e.g., at the time they picked it up. For example, illegal drugs 
could be seized if officers, based on their training and experience, recognized 
them as illegal drugs before they seized them. On the other hand, officers who 
suspected a piece of expensive stereo equipment was stolen, could not lawfully lift 
it up to check its serial number under it unless, at the time they lifted it up, they 
had probable cause to believe it was stolen.3  
 As noted, the trial judge interpreted this requirement to mean that officers 
may not seize an unlisted item unless it was sufficiently connected to a listed 
item. This was wrong, said the Court of Appeal, because there is simply no 
requirement that the seized evidence must somehow be connected to the crime 
for which the search warrant was issued. Instead, as noted, all that is required is 
probable cause to believe it is, in fact, evidence of a crime or would aid in the 
apprehension of a criminal.4   
 The court then ruled that such probable cause existed when the officers first 
spotted the illegal weapons, marijuana, and brass knuckles because these items 
are, by their very nature, illegal to possess. The oxygen tank was also properly 
seized as stolen property because it plainly belonged to the State of California and 
there was nothing to suggest Gallegos had a legal right to possess the tank. 
 Although some of the items seized were not illegal to possess—such as some of 
the firearms, the bulletproof vest, and scales—the surrounding circumstances 
provided the officers with probable cause to believe they were used in connection 
with drug dealing. Said the court, “[T]he officers had probable cause to believe 
that Gallegos was engaged in a drug sale operation, and that the firearms, scale, 
and bulletproof vest were evidence of that operation. It is common knowledge 
that drug dealers typically use firearms and ammunition in the course of their 
drug sale operations. . . . Likewise, it is readily apparent that a scale, found two 
feet from marijuana packaged as if for sale, is likely a tool used in the drug 
operation.” 
 Finally, Gallegos contended the search was illegal because it lasted seven 
hours and because his bedroom was searched three times. Although a search may 
be invalidated because it was a general exploratory search, the court pointed out 
the search was not unduly prolonged or unnecessarily intensive. Said the court, 
“It goes without saying that the review of even a box of documents can take 
substantial time; here, the ATF agents reviewed ‘piles’ of papers. Moreover, the 
garage was cluttered, making a search more time consuming.” As for searching 
Gallegos’ bedroom three times, the court noted it was actually searched once, but 
“in three different segments.” 
 Consequently, the court ruled the evidence was seized lawfully and was, 
therefore, admissible.    
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