United States v. $109, 179
(9" Cir. 2000) _ F.3d

ISSUES

(1) Did officers have grounds to detain Maggio? (2) Was the detention, in reality, an unlawful arrest? (3)
Did officers have grounds to pat search Maggio? (4) Did the officers'act of inserting a key into the lock
of Maggio's car constitute a search?

FACTS

While cleaning a motel room, two housekeepers found a bag containing "a white powdery substance."
Suspecting drugs, they turned it over to the motel manager who called police. The manager told officers
the room--number 320--had been rented to a man named Kalatschan.

Shortly before officers arrived, Kalatschan and another man went to room 320 and told the housekeepers
they wanted the bag. When the housekeepers said they did not have it, the men searched through the
trash and offered them money for it. When the housekeepers insisted they did not have it, the men left.
As the housekeepers looked outside, they saw Kalatschan walk into room 323.

When officers arrived, they conducted a field test that revealed the powder was cocaine--about one
pound of it. They then went to room 323 and spoke with Kalatschan. While doing so, they determined
he was under the influence of cocaine and arrested him.

At about this time, the officers heard a man, later identified as Maggio, knocking on the door to room
320. One of the officers approached Maggio who verbally identified himself but said he had no ID. The
officer had some more questions for Maggio, so he "escorted" him to room 323. Before doing so,
however, he had Maggio "place his hands on his head.” The officer then "placed his left hand on top of
Maggio's interlocked hands and unholstered his gun with his right hand, holding the gun next to his right
leg."” When they entered room 323, the officer reholstered his gun.

After informing Maggio he was not under arrest and after explaining the purpose of the detention, the
officer pat searched him. During the search, the officer detected an object which felt like "a large
metallic bulge”in Maggio's pocket. The officer removed the object and determined it consisted of
"numerous™ keys attached to key chains. The officer noticed one of the keys was to a Cadillac and
another was to a Porsche. He asked Maggio if he had driven the Porsche to the motel; Maggio said yes,
but then claimed he had driven the Cadillac.

At this point, the officer took the keys out to the motel parking lot where he saw one Porsche. The
officer inserted Maggio's Porsche key into the door and determined it "fit." As the officer looked inside
the Porsche he saw a camera bag on the front seat "with a sizeable amount of U.S. currency bulging
from an open pocket.” The officer did not, however, open the door to the Porche. Instead, he returned to
room 323 and obtained Maggio's consent to search the car. During the search, officers found almost
$4,000 in cash, 2 ¥ kilos of cocaine, a loaded handgun, and two locked briefcases.



Maggio claimed he did not own the briefcases, so the officers did not open them. Instead, they took
them to the police station, stored them in an evidence locker, and applied for a search warrant. When the
warrant was issued, the officers opened the briefcases and found one-half kilo of cocaine and over
$105,000 in cash.

Following a forfeiture hearing, the trial court ruled the officers had seized the money lawfully and
ordered it forfeited.

DISCUSSION

Maggio contended the money was obtained unlawfully for the following reasons: (1) the officer did not
have grounds to detain him, (2) the officer's act of moving him into the motel room converted the
detention into an unlawful de facto arrest, (3) officers did not have grounds to pat search Maggio, and
(4) the officers. act of inserting a key into the lock of his car constituted an illegal "search.”

Grounds to detain

Officers may detain a suspect if they have "reasonable suspicion” to believe the detainee was
committing a crime or was about to commit a crime.! In determining whether reasonable suspicion
exists, the courts apply the following principles:

Conduct consistent with criminal activity: Reasonable suspicion exists when the circumstances were
consistent with criminal activity.!?

Possibility of innocent explanation: Reasonable suspicion may exist even though there might have
been an innocent explanation for the suspect's conduct.®!

Training and experience: In determining whether certain conduct or circumstances were sufficiently
suspicious to justify a detention, an officer may take into account his training and experience as it relates
to similar conduct or circumstances.!

Strength of suspicion: Reasonable suspicion may be based on information that is less incriminating and
less reliable than information needed to establish probable cause.™

Objective facts: In determining whether reasonable suspicion existed, what counts are the objective
circumstances known to the officers.!

After reviewing the objective facts, the court ruled reasonable suspicion to detain Maggio existed.
Among other things, the court noted that approximately one pound of cocaine had been found in room
320, two men had just attempted to retrieve the cocaine, one of the two men had been arrested but the
whereabouts of the second man were unknown, Maggio claimed he had no ID and gave inconsistent
stories about the car he had arrived in. "Given these circumstances,"” said the court, "a reasonable
articulable suspicion existed to support [the officer's] initial stop and temporary investigatory detention
of Maggio."

De facto arrest?



Maggio claimed that even if the initial detention was lawful, it became an unlawful de facto arrest as the
result of the officer-safety precautions taken by the officer.

Officers who have detained a suspect may take action that is reasonably necessary for their safety. But if
their actions are deemed unreasonable, the detention may be transformed into a de facto arrest which is
an unlawful arrest unless probable cause existed at that point.?

As noted, the officer physically restrained Maggio and had even drawn his gun. The question, then, was
whether these precautions were reasonably necessary. The court said yes:

"[The officer] had reasonable suspicion to believe that Maggio was involved in a narcotics operation,
and thus that he might be armed. Requesting that Maggio place his hands on his head was less intrusive
than handcuffing him; [the officer] never pointed his gun at Maggio but instead held it against his leg;
and he moved Maggio only a short distance down the hall to Room 323. Neither handcuffing a suspect
nor relocating a suspect automatically turns a detention into an arrest where these actions are reasonably
taken for safety and security purposes.”

The pat search

As noted, the officer pat searched Maggio when they arrived in room 323. Maggio contended the pat
search was unlawful. The court disagreed.

Under certain circumstances, officers may pat search a detainee for weapons--not for the purpose of
discovering evidence of a crime, "but to allow the officer to pursue his investigation without fear of
violence."™ The most common legal basis for conducting a pat search is that officers reasonably
believed the suspect was armed or dangerous.™

In most cases, an officer's belief that a suspect is armed or dangerous is based on circumstantial
evidence. One circumstances that is highly relevant is the nature of the crime for which the suspect had
been detained. For example, a pat search is almost always justified when the suspect was lawfully
detained for a crime of violence,*¥ or possession of a concealed or illegal weapon.*X!

In addition, a detainee who is reasonably believed to be a drug dealer may be pat searched because drug
dealers are often extremely violent people for whom guns are "tools of the trade."®2 Accordingly, the
court ruled the pat search of Maggio was lawful. Said the court, "[The officer] was in close proximity to
an individual suspected of narcotics trafficking, his experience provided him with the knowledge that
narcotics suspects are often armed and dangerous, and his belief that Maggio might be armed was not
unreasonable.”"[13]

Inserting the key into the lock: a search?

Finally, Maggio contended the officer's act of inserting the key into the lock of his Porsche constituted a
"search™; and that it was an illegal search because the officer lacked probable cause. The court, however,
ruled that merely inserting a key into a lock is a "search" for the following reasons: (1) Maggio had only
a "minimal expectation of privacy in the lock of his car door,” and (2) the officer's intrusion was also

minimal. In the words of the court, "The police merely sought to identify Maggio through his ownership



of the vehicle. The intrusion upon Maggio's privacy was minimal. By inserting the key into the car door,
the police sought to learn only one thing: which car belonged to Maggio. Fitting the key into the car
door did not give police any knowledge about the contents inside the vehicle, but revealed only that
Maggio had access to that car."

Accordingly, the court affirmed the forfeiture of the $109,179.
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