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ISSUE

Can officers lawfully pat search a person based solely on an anonymous telephone tip that the person is
carrying a concealed weapon?

FACTS

Miami-Dade police received an anonymous telephone call from a person who said a young black man
standing at a particular bus stop was carrying a gun. The caller also said the man was wearing a plaid

shirt. Officers who were dispatched to the call saw three black men "just hanging out" at the bus stop.
One of the men, later identified as J.L., was wearing a plaid shirt.

One of the officers approached J.L., ordered him to put his hands up, then pat searched him. During the
search, the officer felt a gun in one of J.L.'s pockets. The officer seized the gun and arrested J.L. for
carrying a concealed weapon.

DISCUSSION

J.L. contended the pat search was unlawful because, (1) it was based solely on an anonymous tip, and
(2) the officers were not aware of any circumstances that made it reasonable for them to believe the tip
was accurate or reliable. The United States Supreme Court agreed.

Background

It is settled that officers may pat search a person for weapons if they reasonably believe he is armed with
a weapon.®> Although officers need not be absolutely certain the person is armed,® they must at least
have some reason to believe s0.2)

In most cases, an officer's belief that a suspect is carrying a concealed weapon is based on circumstances
known or apparent to the officer, such as a bulge under the suspect's clothing that is consistent with a
weapon, extreme nervousness, furtive gestures, or hostility toward officers. Or, such a belief may be
based on the fact the suspect was lawfully detained for a crime in which weapons are commonly used.

In other cases, such as J.L., an officer's belief that a suspect is carrying a concealed weapon is based
solely on information from another person, such as a police informant or a citizen informant. As a
general rule, officers may act upon such a tip only if there is reason to believe it was accurate or reliable.

For example, it is usually reasonable for officers to rely on information from a "tested" police informant,
meaning an informant who has a history or “track record" of providing accurate information.®) If an
informant is not tested, it may nevertheless be reasonable to rely on his tip if officers have been able to
corroborate some or all of the information he furnished,® or if the informant provided information that
was not easily obtained or predictable.2



It may also be reasonable for officers to rely on information furnished by so-called "citizen informants";
i.e., victims or witnesses who identify themselves to police and furnish information as an act of good
citizenship.® It is settled that information from a "citizen informant” will be presumed reliable if it was
based on the informant's personal knowledge.©

The Court's ruling

In light of these principles, the United States Supreme Court ruled the pat search of J.L. was unlawful
for the following reasons:

First, because the caller was anonymous, the officers had no way of knowing whether he had furnished
accurate information in the past. Therefore, the caller could not qualify as a "tested" informant. As
Justice Kennedy observed in his concurring opinion, "If the telephone call is truly anonymous, the
informant has not placed his credibility at risk and can lie with impunity.”

Second, the officers were unable to develop any information that constituted corroboration of the tip.
Nor was the caller's information so detailed as to be deemed sufficiently reliable. Said the court, "The
anonymous call concerning J.L. provided no predictive information and therefore left the police without
means to test the informant's knowledge or credibility. . . . All the police had to go on in this case was
the bare report of an unknown, unaccountable informant who neither explained how he knew about the
gun nor supplied any basis for believing he had inside information about J.L."

Third, although the officers were able to corroborate the caller's information that a man in a plaid shirt
was standing at a certain bus stop, this type of corroboration-commonly known as corroboration of
"innocent” information-is usually insufficient to render a tip reliable. Said the Court, "An accurate
description of a suspect's readily observable location and appearance is of course reliable in this limited
sense: It will help the police correctly identify the person whom the tipster means to accuse. Such a tip,
however, does not show that the tipster has knowledge of concealed criminal activity. The reasonable
suspicion here at issue requires that a tip be reliable in its assertion of illegality, not just in its tendency
to identify a determinate person."

Consequently, the Court ruled that under current law, the search of J.L. was unlawful.
Court refuses to change the law

Although the pat search was unlawful under present law, the Government urged the Court to change the
law-to adopt a so-called "firearm exception™ that would permit pat searches based on unreliable, or at
least less reliable information. The Court, however, was unwilling to do this. As the Court explained,
"Firearms are dangerous, and extraordinary dangers sometimes justify unusual precautions. Our
decisions recognize the serious threat that armed criminals pose to public safety . . . But an automatic
firearm exception to our established reliability analysis would rove too far."

DA's COMMENT

The Court's decision in J.L. does not mean officers are powerless to act when responding to anonymous
calls that a person in a public place is in possession of a concealed weapon. In the absence of grounds to



detain or pat search the suspect, officers can "contact™ the suspect and question him about the tip. If the
suspect lies, gives inconsistent statements, becomes extremely nervous, or says or does anything else
that tends to corroborate the tip, the officer may, depending on the totality of circumstances, have
sufficient grounds to pat search the suspect.

The officer may also ask the suspect to consent to a pat search. Note, however, that the suspect's refusal
to be pat searched is not a circumstance that can be considered in determining whether grounds to detain
or pat search exist.L%

It should also be noted that the Court's decision in J.L. pertains only to truly anonymous calls in which
officers have no way of knowing the identity of the caller. The ruling would not apply in a situation in
which a person approaches officers, points out an individual and says he has personal knowledge that
the person is now in possession of a concealed weapon. Under such circumstances, officers may usually
act on the tip immediately (i.e., pat search the suspect) without waiting to confirm the identity of the
informant. As we explained in California Criminal Investigation 2000, "If, because of a need for quick
action, an officer does not obtain the name or other identifying information from a victim or witness
who personally gave him information, the victim or witness may nevertheless be deemed a ?citizen
informant' because he ?exposed himself to identification’; i.e., he did not know the officer would not
stop to obtain his 1D.42

In his concurring opinion, Justice Kennedy seemed to endorse this view when he wrote, "An instance
where a tip might be considered anonymous but nevertheless sufficiently reliable to justify a
proportionate police response may be when an unnamed person driving a car the police officer later
describes stops for a moment and, face to face, informs the police that criminal activity is occurring."

It is not clear whether the result in this case would have been different if there were testimony that the
informant called police on a 9-1-1 line that gave dispatchers the location from which the call was made.
It could be argued that most people who call 9-1-1 are aware that their phone number, and in some cases
their address, is automatically displayed on the operator's consoles. That being the case, the caller might
not be deemed a truly anonymous informant and may, depending on the circumstances, qualify as a
citizen informant. This, too, was noted by Justice Kennedy who said, "[T]he ability of the police to trace
the identity of anonymous telephone informants may be a factor which lends reliability to what, years
earlier, might have been considered unreliable anonymous tips."

Finally, police dispatchers should be sure to notify officers whether they are responding to call based on
an anonymous tip or whether the tip came from an identified caller. This information is essential so that
officers will know whether they can immediately act if they locate the suspect, or whether they must try
to develop additional information. Although the caller's name need not be broadcast to the officers, they
should be notified that the information came from an identified caller.
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