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Housing advocates around the country know the hidden truth about the collapse 
of the real-estate market: the true victims are not the banks or Wall Street but 
the millions of Americans who were lured into the promise of low-interest 

loans with adjustable rate mortgages that ballooned into huge monthly payments 
just as the market implosion left them with homes that were now worth less than the 
original loan. 

Most of these homeowners were low-income, first-time buyers sold on promises 
of getting their slice of the “American Dream.” Most of these first-time buyers were 
unfamiliar with home buying and so fell prey to shady mortgage brokers who told 
them that artificially inflating income on their home loan application was “common 
practice.” Banks approved these loans through lax underwriting standards.1 Lenders 
told prospective homeowners that they need not worry about the rate adjustment that 
would occur in one to five years because they could always refinance to a new loan—
after all, home values would continue to rise forever, would they not? 

Since the collapse of the housing market, the initial fraud committed in signing up 
low-income, first-time homebuyers has given way to a second wave of fraud target-
ed at homeowners who are in default on their mortgages. Unscrupulous individuals 
promise to “save your home from foreclosure” through loan modification, loan miti-
gation, or bankruptcy proceedings and often require up-front fees to do so.2 The con 
artists running these schemes target low-income homeowners because they believe 
that these homeowners are less likely to understand that they are being defrauded 
and that even if the homeowners were to discover the fraud, they are less likely to 
complain to the authorities. 

The rise in real-estate fraud affects not only homeowners but also low-income com-
munities. As foreclosure rates skyrocket in low-income areas, entire communities 
are decimated by vacant, foreclosed homes that become magnets for trouble. Squat-
ters, drug dealers, gangs, and prostitutes take advantage of abandoned, foreclosed 
homes by using them as safe havens for their illegal activity.3 
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The Alameda County District Attorney’s 
Office in Oakland, California, is taking 
steps to combat the effects of the down-
turn in the real-estate market and the 
accompanying increase in real-estate 
fraud against low-income victims and 
communities. I discuss how local pros-
ecution agencies, working in collabora-
tion with federal authorities, can serve a 
vital function in promoting social justice 
for low-income victims and communi-
ties ravaged by real-estate fraud. Housing 
advocacy groups can be significant allies 
by encouraging their local prosecutors to 
fight aggressively for the rights of low-
income homeowners and communities. 
But potential legal and ethical roadblocks 
may prohibit close collaboration between 
housing advocacy groups and local pros-
ecutors. 

The Real-Estate Crisis and  
Oakland, California 

The city of Oakland, California, has been 
hit hard by the real-estate crisis. In 2007 
during the height of the mortgage melt-
down, Oakland ranked nineteenth in 
the nation with one out of every seventy 
homes facing foreclosure.4 By 2008 Oak-
land ranked tenth in the nation in fore-
closure rates.5

Oakland has a high number of house-
holds that are categorized as having low to 
moderate income. With 399,484 house-
holds at the last census, approximately 
58 percent—226,794 households—are 
considered to be low to moderate in-
come.6 Fewer than 20,000 households 
in Oakland—13.2 percent—have a median 
income of under $10,000.7

Most of the low-income areas of Oak-
land are in the geographically flat areas 
of town between the more affluent hills 
and San Francisco Bay. Known generally 
as West Oakland and East Oakland, al-
though each contains numerous smaller 

neighborhoods, these areas of Oakland 
suffer from a high crime rate similar to 
that of many other low-income, urban 
areas. Over 115 murders were commit-
ted in Oakland in 2008, along with 3,323 
robberies, 4,129 assaults, and 8,085 auto 
thefts.8

The situation in Oakland created by the 
real-estate crisis is similar to that of oth-
er low-income neighborhoods through-
out the country. During the real-estate 
boom first-time homeowners bought 
their homes at overinflated prices. As the 
housing market collapsed, they became 
“underwater,” that is, the amount of their 
mortgage was more than the reassessed 
value of their home. 

Two types of real-estate fraud have be-
come prevalent in low-income commu-
nities, such as Oakland, since the real-
estate crisis began. The first type of fraud 
affects the individual homeowner; the 
second type, the community at large. 

Homeowners. Homeowners whose mort-
gage payments are increasing even as the 
value of their properties are decreasing 
face a daunting choice: lose their home 
through foreclosure or seek a loan modi-
fication. In the stressful atmosphere of 
trying to save their piece of the American 
Dream many of these homeowners fall 
prey to con artists posing as saviors. These 
con artists make cold calls, send mass 
mailers, or even go door-to-door pitch-
ing loan-modification programs that they 
say will help the homeowners save their 
homes from foreclosure. 

Many of these loan-modification of-
fers are in fact scams: simple “bait and 
switch” schemes common since the 
dawn of time. After collecting a “small 
fee” of $1,000 to $2,500 in exchange for 
loan-modification services, the con art-
ists cut off all contact with the homeown-
er and leave the homeowner $1,000 to 
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$2,500 poorer yet no closer to solving the  
homeowner’s mortgage problems. The 
con artists package the scams under dif-
ferent terms: “loan modification,” “loan 
servicing,” and “bankruptcy protection.” 
But the goal of each scam is the same: to 
separate the homeowner from the home-
owner’s money as quickly as possible and 
to skip town before the homeowner is 
aware that anything has happened. 

Two characteristics make this crime par-
ticularly insidious. First, the amount of 
the loss is too small to meet the $1 mil-
lion “minimum loss” threshold required 
for federal prosecution. At $2,500 per 
household, 400 victims would be need-
ed to meet that threshold. And even if 
400 victims were found, a case of that 
size would take years to investigate and 
prosecute. Second, these types of crimes 
are perpetrated most often against those 
least likely to report the crimes to law 
enforcement. These con artists engage 
in “affinity fraud” by preying upon their 
own communities so that, for example, 
Spanish-speaking criminals prey on 
other Spanish speakers and African 
American criminals target other African 
Americans. Complicating the investi-
gation of these scams is the reluctance 
of some victims to talk to law enforce-
ment personnel because immigration 
status may be an issue in the victimized 
household. Not uncommonly victims tell 
law enforcement that they were afraid to 
make a report because the con artists told 
them, “If you tell the police, they will not 
help you—they will deport you!”

The Community. The real-estate melt-
down also affects low-income communi-
ties as a whole. As homes are foreclosed 
or abandoned by homeowners, the re-
sulting spike in vacant homes leaves en-
tire neighborhoods abandoned. Crimi-
nals exploit the neighborhoods. Drug 
dealers, gangs, and prostitutes begin to 
use the empty homes as bases from which 
to launch criminal enterprises.9 

Low-income communities are hit harder 
by real-estate fraud than suburban areas 
for two reasons. First, low-income areas 
in general have a higher crime rate and 
therefore are more likely to have crimi-
nals exploit the vacant homes and loss of 
community in the neighborhoods. Sec-
ond, banks that buy foreclosed homes in 
low-income areas have less incentive to 
ensure that the houses are maintained. 
In suburban areas, bank-owned fore-
closed homes are sold quickly, or the 
banks hire property management com-
panies to maintain the homes properly. 
In low-income neighborhoods, where 
property values have declined steeply, 
homes stay on the market longer and 
often no buyer is found. The banks that 
own these homes often do not spend the 
resources necessary to secure the homes 
from individuals who trespass and create 
nuisances around the homes. Because 
the neglect of these homes makes them 
less marketable for resale, this practice 
is a form of redlining.10 

The Case for Local Prosecution of 
Real-Estate Crimes 

Real-estate fraud and “white-collar” 
crime have traditionally been seen as in 
the realm of federal prosecutors. A 2008 
recruitment poster for Treasury agents 
for the Internal Revenue Service proudly 
proclaimed, “Only an accountant could 
catch Al Capone.”11 The implication of the 
poster is that federal agents are best suit-
ed to bring down white-collar criminals. 
Recent headlines touting successful fed-
eral prosecutions involving white-collar 
cases such as the prosecution of Bernard 
Madoff also serve to reinforce the stereo-
type that real-estate fraud is the exclusive 
realm of the federal government.12 

Conversely in popular culture the role of 
local prosecutors—district attorneys—is 
to go after violent “blue-collar” crimi-
nals. The opening scene of almost every 
episode of the popular television show 
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Law and Order begins with the murder of 
an individual, followed by sixty minutes 
of District Attorney Jack McCoy work-
ing hand in hand with New York police 
detectives to bring the killers to justice.13 
The message is that local prosecutors are 
best suited to bring down murderers, 
robbers, and the like. 

These stereotypes belie what local pros-
ecutors can do to turn back the rising tide 
of real-estate fraud, especially for low-
income homeowners and communities. 
Consider the Alameda County District 
Attorney’s Office. It is responsible for the 
criminal prosecution of crimes within a 
county containing fourteen incorporated 
cities. The County of Alameda covers ru-
ral areas to the east, suburban centers to 
the south, and urban, low-income areas 
in the larger cities of Oakland and Hay-
ward.14 With approximately 150 deputy 
district attorneys in its employ, the dis-
trict attorney’s office qualifies as one of 
the largest law firms in the county. 

Members of the Alameda County District 
Attorney’s Office prosecute all misde-
meanor and felony crimes in Oakland 
and bring consumer protection actions 
in civil court. The office has a real-estate 
fraud unit that prosecutes local real- 
estate fraud and collaborates with state 
and federal agencies such as the Fed-
eral Bureau of Investigation (FBI) and 
the California Department of Real Es-
tate. The real-estate-fraud unit is also a 
member of the U.S. Northern District of 
California Mortgage Fraud Task Force, 

which is headed by the United States’ At-
torney’s Office of the Northern District 
of California. 

By contrast, federal law enforcement 
agencies are limited in their ability to 
tackle local real-estate fraud by a lack 
of resources and high threshold re-
quirements for the prosecution of real- 
estate-fraud cases. Despite their best ef-
forts, federal law enforcement agencies 
are overwhelmed by the current real-
estate-fraud crisis. In December 2009 
the FBI reported having 3,000 pending 
mortgage-fraud investigations, up from 
only 150 such cases in 2004.15 Of those 
3,000 pending investigations, fewer 
than 1,000 mortgage-fraud prosecutions 
were initiated.16 The low prosecution 
rate is caused in part by the allocation of 
limited resources—a reality of the world 
in which we live. Following the terrorist 
attacks of September 11, the FBI devoted 
a large number of white-collar-crime 
investigators to terrorism-related inves-
tigations.17 In real-estate cases federal 
agencies often have a “minimum-loss” 
threshold—though not a formal policy—
that must be met before they will open an 
investigation. The threshold amount is 
deemed to be approximately $1 million.18 
In other areas such as Internet fraud, the 
FBI sets clear threshold standards for 
federal prosecution.19 

Both the lack of resources and minimum-
loss thresholds can hinder the administra-
tion of justice for low-income homeown-
ers and communities on the federal level. 
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For low-income homeowners, reaching 
the minimum-loss requirement is often 
impossible. Loan-modification scams 
targeted at low-income homeowners  
involve thousands of dollars, not tens or 
hundreds of thousands of dollars. 

Local prosecutors such as those in the 
Alameda County District Attorney’s Of-
fice are in many ways best suited to help 
administer justice to low-income resi-
dents or communities who are victim-
ized by real-estate fraud. First, local 
prosecutors are closer to their commu-
nities, cover a smaller jurisdiction than 
their federal counterparts, and are not 
under as much public scrutiny to pros-
ecute high-profile cases. Second, local 
prosecutors use state law, local juries, 
and community resources to investigate 
and prosecute their cases—a unique set of 
tools not available to federal prosecutors. 
In California, for example, the thresh-
old that must be met to charge a count 
of felony grand theft is $400.20 Crimes 
in which a homeowner is the victim of a 
forged signature or identity theft can also 
be charged through simple felony stat-
utes.21 

And, in promoting social justice, local 
courts are often less intimidating than 
federal courts. Local courts more closely 
reflect the demographic and socioeco-
nomic mix of the neighborhoods they 
serve. Court staff members and victim 
witness advocates from local agencies are 
more likely to be able to help victims feel 
more comfortable with criminal justice 
proceedings. And local court rules and 
procedures are often less formal than in 
the federal court setting. 

Clearly local prosecutors have a vital role 
to play in prosecuting real-estate crimes, 
especially for low-income victims or 
communities. Note, however, that the 
case for local prosecution of real-estate 
crimes is not an “either-or” proposi-
tion with federal agencies. Victims and 
housing advocates should not feel that 
by choosing to work with local prosecu-

tors they are shutting the door on federal 
prosecution, or vice versa. In fact, as dis-
cussed below, local and federal collabo-
ration often proves to be the best of both 
worlds.

Providing Social Justice for  
Low-Income Homeowners

A study of cases undertaken by the 
Alameda County District Attorney’s Of-
fice highlights the way in which local 
prosecutors can ensure justice for low-
income homeowners and communities. 

Individual Homeowners. The Alame-
da County District Attorney’s Office 
charged and convicted defendants Sonia 
Alburez and Verena Silva with running a  
“foreclosure-rescue” scam against mem-
bers of the Hispanic community.22 De-
fendants used public “notice of default” 
records found at the county recorder’s of-
fice to target homeowners, predominant-
ly Mexican or Guatemalan immigrants, 
who had fallen behind on their mortgage 
payments.

In carrying out the scam, the defen-
dants promised to rescue their victims 
from foreclosure by stopping the fore-
closure process. The defendants col-
lected $2,500 per month in advance 
fees from the victims and had the hom-
eowners file a 2 percent interest in the 
property through a grant deed. The 2 
percent title was held in the name of one 
of many fictitious companies created by 
the defendants, who told the homeown-
ers that these companies were legitimate 
companies designed specifically to help 
them save their home. The defendants 
then filed false bankruptcy papers in the 
name of the fake companies. This effec-
tively stopped the foreclosure for four 
to six months, during which the defen-
dants continued to collect $2,500 per 
month from the homeowners. When the 
banks and bankruptcy courts eventually 
figured out that the companies were not 
legitimate, the foreclosure went forward. 
Homeowners remained unaware that the 

Local Prosecution of Real-Estate Fraud as a Means to Achieving Social and Economic Justice



Clearinghouse REVIEW Journal of Poverty Law and Policy  n  May–June 2010 21

foreclosure-rescue scam was not work-
ing to their benefit until eviction pro-
ceedings were started to remove them 
from the property. 

The Alameda County District Attorney’s 
Office and the FBI collaborated to pros-
ecute Alburez and Silva because the scam 
was part of a nationwide foreclosure-
rescue scam. The FBI worked to iden-
tify suspects and victims throughout the 
United States and ultimately brought 
federal charges against a number of indi-
viduals.23 But the FBI action was complex 
and required the FBI to invest a great deal 
of time to investigate and bring charges. 

By contrast, the Alameda County District 
Attorney, working with the FBI, moved 
quickly to help over forty victims who 
had been targeted by Alburez and Silva. 
Within thirty days of receiving the ini-
tial complaint the county charged the 
defendants with committing state felo-
nies. Defendants were arrested, con-
victed, and sentenced to serve jail time 
and make restitution payments to many 
of the victims. 

The case against Alburez and Silva high-
lights the different ways in which local 
and federal prosecutors can help victims: 
state prosecutors concentrated on the lo-
cal foreclosure-fraud scheme, while fed-
eral prosecutors focused on larger cases 
and ultimately brought down a complex 
real-estate-fraud ring spanning a num-
ber of states. 

From a social justice perspective the 
role of the local prosecuting agency was 
as crucial as that of federal prosecutors. 
First, the Alameda County District At-
torney’s office was able to act within days, 
not months or years, to file a complaint 
and issue an arrest warrant. This helped 
stop the illegal activity quickly resulting 
in better public protection because the 
con artists were arrested quickly. Sec-
ond, the local prosecution of those run-
ning the foreclosure scam helped the 
victimized low-income homeowners ob-
tain monetary restitution. 

Communities. To reduce the blight 
that results from criminals using vacant 
homes in low-income neighborhoods, 
the Alameda County District Attorney’s 
Office utilizes state criminal nuisance 
statutes.24 Working with the Oakland Po-
lice Department, local prosecutors iden-
tify vacant, bank-owned homes that are 
a source of constant neighborhood com-
plaints or criminal activity. The district 
attorney’s office then sends the banks 
owning the property a letter inform-
ing them of their requirement to abate 
the nuisance or face criminal nuisance 
charges.25 In the cases undertaken by the 
district attorney’s office thus far, all have 
been resolved without the need to file a 
formal criminal complaint. 

Local prosecutors, through these types of 
actions, are able to help promote social 
justice by helping low-income commu-
nities remove blighted homes from their 
neighborhoods and helping banks to live 
up to their responsibilities as responsi-
ble members of the community. 

Role of Community  
Advocacy Groups

Notwithstanding that local prosecu-
tors, using criminal and nuisance law, 
can make great strides in ensuring so-
cial justice for low-income homeowners 
and communities, many local prosecu-
tors remain resistant to handling white-
collar crimes. An oft-cited reason for the 
reluctance to tackle real-estate fraud is a 
lack of resources. Community advocacy 
groups can aid local prosecutors by advo-
cating before state and national leaders 
the need for resources and tools to allow 
local prosecutors to fund real-estate-
fraud units.

Many states already offer money to local 
law enforcement jurisdictions to fund 
the creation of units to fight real-estate 
fraud. In California, for example, state 
law allows counties to charge a fee of up 
to $3 for all real-estate instruments re-
corded with the County Recorder’s Office 

23See Indictment, United States v. Alburez, No. CR08-00914 (N.D. Cal. Dec. 12, 2008).

24Cal. Penal Code § 370 (2010). 

25Oakland DA Enforces Cleanup of Blighted Properties, KTVU.com, Dec. 24, 2009, http://bit.ly/ktvu_news_story.
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to fund the Real Estate Prosecution Trust 
Fund.26 This trust fund money has been 
the impetus for many local jurisdictions 
to create and fund real-estate-fraud 
units. Currently twenty-six of fifty-eight 
counties in California receive fund-
ing through the Real Estate Prosecution 
Trust Fund. 

Federal stimulus money, in the form of 
grants, has been offered for the creation 
of real-estate-fraud units. In 2009 the 
U.S. Department of Justice through the 
American Reinvestment and Recovery 
Act awarded $10 million in grants to local 
and state prosecution agencies to com-
bat mortgage fraud and crimes related to 
vacant properties.27 However, only eight 
agencies received this funding, and the 
continuation of the grant is not assured 
given the current economic climate. 

Community advocacy groups can also 
reach out to local prosecutors and offer 
to help train and advise local prosecutors 
in real-estate-fraud issues. While most 
prosecutors are comfortable handling 
theft and fraud cases, that first real- 
estate case, with its thousands of pages 
of documents, may be intimidating. As-
sistance in learning the complexities of 
real-estate law is needed. 

But perhaps the best way that community 
advocacy groups can assist local prosecu-
tors is by referring cases to them, helping 
their clients fill out the complaint forms, 
and continuing to stress to local prosecu-
tion offices the scope of the problem in 
their neighborhood.

Roadblocks to True Collaboration 
Between Advocacy Groups and 
Local Prosecutors

Local prosecutors fit a need in local com-
munities to protect low-income individ-
uals who are victims of real-estate fraud. 
A close collaboration between local 

prosecutors and advocacy groups serv-
ing these low-income individuals would 
seem natural. Various legal and ethical 
roadblocks, however, make true collabo-
ration difficult, if not impossible. 

Duty to Client Versus Duty to Society. 
Advocacy groups and local prosecutors 
each have different duties, creating ten-
sion in any collaboration between the 
two groups. A community advocate’s duty 
is to represent the client. Thus advocates 
can do everything within their power to 
advocate in their client’s best interest. 
But a prosecutor’s duty is to the state and 
society at large, and not to an individual 
victim:

The district attorney is not an 
“attorney” who represents a 
“client” as such. He is a public 
officer, under the direct super-
vision of the Attorney General, 
who “represents the sovereign 
power of the people of the state, 
by whose authority and in whose 
name all prosecutions must be 
conducted.”28

There are times when an advocate’s duty 
to a client and a prosecutor’s duty to pro-
mote justice for society as a whole are in 
conflict. For example, an advocacy group 
may bring to the local prosecutor’s atten-
tion one homeowner who has been vic-
timized by mortgage fraud. The prosecu-
tor may believe that the real-estate fraud 
that the homeowner experienced is part 
of a larger and more complex fraud. The 
prosecutor may have a duty to conduct a 
thorough, sweeping investigation of the 
larger fraud, even at the risk of not help-
ing the initial homeowner immediately. 

Burden of Proof. A local prosecutor is 
under an ethical duty to promote justice 
and not merely obtain convictions.29 Con-
sistent with that duty is the legal standard 
of being able to prove a case by “proof be-

Local Prosecution of Real-Estate Fraud as a Means to Achieving Social and Economic Justice

http://bit.ly/arra_grants_mortg_fraud
http://bit.ly/cal_rules_prof_conduct
http://bit.ly/aba_model_rules


Clearinghouse REVIEW Journal of Poverty Law and Policy  n  May–June 2010 23

yond a reasonable doubt.”30 These stan-
dards often conflict with the standards of 
advocacy groups, whose civil legal stan-
dard is proof by a “preponderance of evi-
dence.” Thus there are times when a local 
prosecutor lacks the evidence to proceed 
with a case, while a housing advocate may 
file suit or otherwise move the case for-
ward. 

Privacy Right of Suspect. A suspect has 
an absolute right to privacy during the 
pendency of criminal investigations. 
Even after a suspect has been charged 
with a crime, the police reports, inves-
tigative notes, and criminal “rap” sheet 
remain confidential and are not subject 
to release.31 Thus almost all of the infor-
mation gathered by local prosecutors is 
confidential and may not be shared with 
advocates or other third parties. For ex-
ample, information gathered by a search 
warrant is obtained by court order for the 
specific purpose of conducting a crimi-
nal investigation. As such, the fruits of 
the search warrant may not be shared 
with outside parties. Even commenting 
on the existence of such material may be 
problematic for local prosecutors. 

Ethical Consideration for Community 
Advocates. Community advocates who 
are attorneys must abide by ethics rules 
when seeking to collaborate with local 
prosecutors. In almost every state, pro-
fessional rules of conduct for attorneys 
state that an attorney “shall not threaten 
to present criminal, administrative, or 
disciplinary charges to obtain an advan-
tage in a civil dispute.”32 Attorneys must 
take care when referring cases to local 
prosecutors that they not be seen as at-
tempting to gain an advantage in their 
pending civil matter. The best practice 
is to refer the case to the local prosecutor 
and take no further action in the criminal 
proceedings. 

■   ■   ■

Local prosecutors can help community 
advocacy groups in achieving social and 
economic justice for low-income victims 
and communities. Through collaboration 
and cooperation with community advo-
cacy groups and federal agencies, there is 
much that local prosecutors—though not 
necessarily thought of as the primary arm 
of enforcement of real-estate fraud—can 
do to assist in stemming the tide of real-
estate fraud.

30In re Winship, 397 U.S. 358, 364 (1970). 

31Cal. Gov’t Code ch. 3.5 (2010). 

32Cal. Rules of Professional Conduct R. 5-100(A) (2010).
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